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PRESIDENT'S MESSAGE 

 
The standard line at this time of the year is 'Where has 2011 
gone?'   
 
As we reflect on the Society's events over the past 12 months 
it's heartening to note the range of topics we have covered in 
our seminars, to remember the debates we have brought to 
members,  to acknowledge the energy and enthusiasm of our 
Committee in organising events, to remark on the support we 
receive from Robyn Howard in the role of Secretariat, to thank 
committee members who have represented us at other forums, 
to note our appreciation to presenters throughout the year and 
also to marvel at the Society's 50 years of operating. 
 
So – I guess that's where the year has gone, not to mention the 
past 50 years, which for some of our Life members must seem 
just a short time ago. 
 
It was the Society's pleasure to host our Patron and those of 
our Life Members who could attend, at a dinner on 25 
November at the Crowne Plaza. We were fortunate to have the 
Honourable Justice Tim Stanley of the Supreme Court as our 
guest speaker. His Honour, who is well known to Society 
members, presented on the significant achievements of Elliott 
Johnston QC.  This address was enlightening and very fitting, 
given the passing of Elliott earlier this year.   
 

Looking towards 2012, one of our major events will be a 
celebration of the Society's 50 years so look out for details on 
this.  We will also be hosting a Convention for which planning is 
already under way.  A joint seminar between the IR Society and 
the Australian Human Resource Institute on the topic of the 
impact of social media on workplaces is scheduled for 8 
February as an afternoon event, so make a diary note now and 
details will be sent in the new year.   
 
If you have ideas and requests for topical seminars in 2012 or 
for the Convention, please communicate them to a Committee 
member (their names are in this Newsletter) or via email to the 
Society (irssa@adam.com.au). 
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1
Streeter v Telstra Corporation Ltd [2007] AIRC 769  

2
Michael Birt, “Workers prosecuted after Christmas party horseplay” 

www.worksafe.vic.gov.au/wps/wcm/connect/wsinternet/worksafe/sitetools/news/import-

workers+prosecuted+after+christmas+party+horseplay (29 Aug 2006)  

 

My congratulations go to Peter Hampton, who so ably represents our Society on the national stage, for 
his successful nomination as National President of the new parent body ALERA.  Outgoing President 
Melanie Binet joined us at our recent dinner and took the opportunity to provide a comprehensive 
handover to Peter. 
 
The Society is very pleased to bring our last 2011 Newsletter to you.  My thanks as always go to the team 
who contribute and co-ordinate our efforts. 
 
My very best wishes for a safe and happy festive season. 
 

 

Sandra Dann, President IRSSA 

                                Wineing up to wind down.... 
 

By  Sorna Nacchiapan, Senior Associate, Andersons Solicitors 
I can say, most confidently, that at one stage 
or another most of us have either witnessed, 

or been a party to, the drunken/silly 
behaviours of a friend or family member at 
parties and social gatherings. Unfortunately 
the impression and stories will last much 
longer than the fun of the evening does and 
the event will often be retold later and a 
chuckle or two shared in reminiscing. Sadly 

though, when it comes to colleagues & the workplace, it will not always be a chuckle that is the lasting impression 
one can hope for. Long after the recovery of the hangover, the repercussions will not always be laughable. 
 
The silly season is gearing up with many corporate Christmas parties and functions. More than ever, it is important 
to remember that work functions are just that, work functions and as work functions the employer is responsible 
for what happens to employees (& other attendees) at work. 
 
Employers can be held vicariously liable for the injuries sustained whilst at work functions, which is heightened 
when alcohol is served, regardless of how remote the connection may seem. Recently, a Telstra employee1 was 
held to be unfairly dismissed after being terminated for sexual harassment during a Christmas party that ended in 
various sexual antics in a hotel room. Although the issue surrounded whether the behaviour was serious enough to 
warrant termination, it highlights the risk of such events occurring and the severe repercussions.  
 
Tragedy occurred in 2005 when a man was left in hospital with severe burns after several employees were playing 
around with chemicals at a Christmas function2.  
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Employers should be aware of the risks associated with such functions and MUST  take the following necessary 
precautions3: 

 Implement, and educate workers on, a Responsible Consumption of Alcohol Policy; 

 Run a refresher course on Sexual Harassment; 

 Lead by example: ensure management set a good impression; 

 Provide and encourage consumption of non-alcoholic beverages; 

 Serve adequate food to soak up the booze; 

 Give attendees appropriate transport options: having cab vouchers readily available will not only ensure 
there is no chance of drink driving, but will encourage the night to end then and there. 

 
The warnings are clear and prominent, just as individuals are told to take responsibility for their own actions, 
employers must take reasonable steps to prevent employees engaging in inappropriate and unsafe behaviour or 
to be prepared for the consequences.  Christmas functions must be memorable for the happy occasion, not for 
the adverse incident!!!  
 

                        CONSULTATION REGARDING WORKPLACE CHANGE   
 
                  BY SORNA NACCHIPPAN, SENIOR ASSOCIATE, ANDERSONS SOLICITORS 

 
Changes in the workplace ranging from mass redundancies to structural and procedural changes can cause a lot 
of stress and confusion. The effects can be mitigated and the transition made more effective where employers, 
employees, and unions are able to discuss and negotiate changes before they happen. 
 
The Fair Work Act 2009 (FW Act) imposes on all enterprise agreements a clause relating to such consultation4, 
and a model clause is contained in Schedule 2.3 of the Fair Work Regulations 2009.  Similar clauses are included in 
all Modern Awards,5 which means that the majority of workers will be covered by a consultation clause. 
 
Under section 205 of the FW Act, the consultation clause in an agreement should require that employers consult 
with employees, or their representatives, on any change which is "likely to have a significant effect on the 
employees".  The model clause gives examples - the kinds of change requiring consultation are not limited to 
those which result in mass redundancies, but also reach to those which change an employee's conditions of 
employment.  Ideally, such consultation needs to take place "as soon as practicable" after the employer makes its 
decision. The requirement to consult can be waived where provision for the change is contained within the 
agreement.  However, in cases where the change or its impact on workers is not explicitly accounted for in the 
agreement, Fair Work Australia (FWA) has shown an inclination to require consultation.  For example, in ASU v 
Ergon Energy Corp Pty Ltd6, Asbury C held that the introduction of a fourth shift required consultation according  
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3
 Human Rights and Equal Opportunity Commission, Employer Responsibilities, 

http://www.hreoc.gov.au/info_for_employers/employer_respons/index.html  (12 Jan 

2010). 
4  Fair Work Act 2009 (Cth) s205 
5  Fair Work Act 2009 (Cth) s139(1)(j) 
6
 [2011] FWA 1956 

http://www.hreoc.gov.au/info_for_employers/employer_respons/index.html


to the terms of the agreement even though the agreement allowed the company to alter employees' hours. If 
consultation does not take place or is inadequate and the change involves dismissal of 15 or more employees, an 
employee, their representative or their union may apply to Fair Work Australia to have consultation 
arrangements enforced7.  FWA's powers in this instance do not extend to ordering reinstatement or payments to 
the affected employees - only to give them the opportunity to discuss those changes.8  The NTEU were successful 
in arguing that there had not been proper consultation regarding an organisational change in NTEU v Victoria 
University9, only for FWA to refrain from making specific orders about the consultation process. 
 
It is therefore much more attractive for workers whose employment has already been terminated to initiate unfair 
dismissal proceedings and have access to monetary remedies, especially where the facts allow for an argument of 
non-genuine redundancy. In Pitceathly v Diona Pty Ltd 10, a lack of consultation regarding major workplace change 
was a factor in the decision of Ryan C that the facts did not support a case of genuine redundancy. The Applicant in 
that case was covered by a Modern Award, and was the only one affected by the change, but he was able to 
successfully argue that he was unfairly dismissed and received a significant settlement11. 

 
                 INJURED WORKER WINS REINSTATEMENT IN GENERAL PROTECTION CLAIM* 
                       Stephens v Australian Postal Corporation [2011] FMCA 448 
 
                       BY SAM CONDON, ASSOCIATE, PIPER ALDERMAN LAWYERS 
 
In an important ruling on the application of the “General Protections” in the Fair Work Act 2009 (FW Act) 
the Federal Magistrates Court has ordered that an injured employee be reinstated following a dismissal. 
 
                                                                  Background 
 
Mr Stephens was employed by Australia Post as a driver/sorter, under a fixed term contract. 
 
On 3 December 2009, Stephens suffered an injury after losing his footing when alighting an Australia Post 
van. He completed a workers compensation claim form on 8 December, and resumed duties on 14 
December. Stephens’ claim form did not reach Australia Post’s workers compensation section until 6 
January. 
 
On 5 January, Stephens, while on his work run of delivering and picking up mail, spoke at length with a 
supervisor regarding his workers compensation claim, and expressed his concern that he had not heard 
anything from the employer about it. The conversation caused him to run late and miss a pick up.  
 
Later in the shift, Stephens tore his work pants. He returned to the hub where mail was sorted, and asked a 
supervisor if he could go home and change his pants without being “booked off” (not paid for his  
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absence). The supervisor initially denied the request, but after phoning a more senior supervisor he 
confirmed that Stephens could go home to change without being booked off. 
 
The supervisor who initially rejected Stephens’ request explained to the senior supervisor that if 
Stephens had asked him nicely, he would have let him go home. Stephens overheard this and took 
offence, saying in response “You’re f… joking”. According to Stephens, this was said “out loud to 
himself”, and was not directed at his supervisor. 

 
On 6 January, Stephens was questioned by the Operations Manager as to why he swore at his 
supervisor. He was also asked why he had missed a pick up. He replied that he was running late from 
talking to a supervisor about the progress of his workers compensation claim.  

On 7 January, Stephens’ employment was summarily terminated for swearing at a supervisor, and 
missing a pick up.  

                             Issues for consideration and the findings of the Federal Magistrate  

                                                  Adverse Action  

The General Protections provisions in the FW Act make it unlawful for a person to take “adverse action” 
against another person because the other person has a “workplace right”.  

“Workplace right” is defined in the FW Act to include circumstances where a person “is entitled to the 
benefit of, or has a role or responsibility under, a workplace law” or “is able to initiate, or participate in, 
a process or proceeding under a workplace law or workplace instrument”. 
 
“Adverse action” is defined in the FW Act to include action taken by an employer against an employee 
where the employer: 
 

 dismisses the employee; 

 injures the employee in his or her employment; 

 alters the position of the employee to the employee’s prejudice, or 

 discriminates between an employee and other employees. 
 
Federal Magistrate Smith held that the Safety, Rehabilitation and Compensation Act 1988 (SRC Act), 
which entitled Stephens to compensation and rehabilitation relating to his work injury, provided him 
with a “bundle” of workplace rights for the purpose of the FW Act. 
 
In determining if Australia Post breached the FW Act by dismissing Stephens, the central issue was 
whether the dismissal was due to: (a) the reasons specified in the termination letter, namely missing a 
pick up, and using offensive language towards a supervisor; or (b) whether the decision was influenced 
by Stephens exercising his workplace rights, including his workers compensation claim, and its 
implications for Australia Post in regard to providing rehabilitation and alternative work for Stephens. 
 
Following the Full Federal Court’s recent decision in Barclay v Bendigo TAFE [2011] FCAFC 14  
(which is being appealed to the High Court) Federal Magistrate Smith held that an objective test applied, 
which required consideration of what actuated the conduct of the decision maker, not what the person 
thought he or she was actuated by. Because of the “reverse onus” provision in the Act, once Stephens  
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alleged that his rights under the SRC Act had played a part in his dismissal, the onus was on Australia 
Post to prove that it had not.                                                                                                                                    
 

Federal Magistrate Smith was not satisfied that missing a pick up and swearing at his supervisor were 
the exclusive reasons for Stephens’ termination. He was critical of Australia Post’s witnesses, who gave 
“carefully considered and shortly expressed” responses to questions. Moreover, the employer failed to 
produce contemporaneous records relating to the termination process, and the reasons for it. It had also 
failed to call its human resources manager to give evidence, whom Federal Magistrate Smith said “must 
have been influential” in the decision to dismiss Stephens.  

For these reasons, Federal Magistrate Smith concluded that Australia Post had failed to prove that the 
real reasons for the dismissal were “disassociated from the circumstances” of Stephens’ workplace 
rights. The dismissal was therefore held to be in breach of the FW Act.  

                                              Discrimination  

Stephens also alleged that Australia Post breached the FW Act by taking adverse action against him 
because of his physical disability.  

Federal Magistrate Smith said that, given the absence of any statutory definition, the words “physical 
and mental disability” in the FW Act should not be limited in an “overly refined way” to the underlying 
physiological condition, but should include some of the “inherent consequences” of the condition. 
There was “ample evidence” to prove the existence of the disability when the decision to terminate 
Stephens’ employment was made. 
 
He held that Australia Post had failed to prove that the real reasons for Stephens’ dismissal were 
“disassociated from the circumstances” of the fact that Stephens had a disability. Australia Post was 
held to have engaged in adverse action against Stephens because of his disability, in breach of the FW 
Act. 
                                             Reinstatement the appropriate remedy 
 
Federal Magistrate Smith was satisfied that reinstatement of Stephens to his position was the 
appropriate remedy. He found that it was “probable” that Stephens would have been offered a further 
fixed term of employment in the same duties when his current fixed term contract expired. Australia Post 
subsequently made an application for leave to appeal the reinstatement order, on the ground that the 
order was inconsistent with the purpose of the Court’s ability to order reinstatement. It argued that it was 
unable to reinstate Stephens to his existing position, because his fixed-term contract had in fact expired. 
Australia Post later withdrew that application, but has signalled an intention to appeal the decision of 
Federal Magistrate Smith, once penalty and cost orders are finalised. 
 
                                             Implications of this case 
 
The “reverse onus” established by the FW Act, under which the employer bears the onus of establishing 
that conduct did not occur for a prohibited reason, is likely to result in an increase in claims made by 

workers under the general protection provisions, rather than utilising anti‑discrimination legislation, 

where a reverse onus does not apply. The decision in Stephens also demonstrates the courts’ 
willingness to exercise a broad use of the powers to order reinstatement, even where an employee is  
engaged under a fixed-term contract.  
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*This article was first published in the December 2011 edition of Piper Alderman's Employment Matters 

 

            EMPLOYEE’S REDUNDANCY IMPOSES BARRIER TO ENFORCEMENT OF NON-
COMPETITION RESTRAINT*  

           Ecolab Pty Ltd v Stephen Garland (2011) NSWSC 1095 

 

            BY BEN MOTRO, SENIOR ASSOCIATE, PIPER ALDERMAN LAWYERS 
 
In the recent decision of Ecolab Pty Limited v Stephen Garland (2011) NSWSC 1095, Justice Brereton of the 
NSW Supreme Court has refused to enforce a post-employment restraint, which sought to prevent a former 
employee from competing with his former employer.  

 
                                                       Background facts  

 
Mr Garland, the defendant, was employed by Ecolab Pty Ltd as its national sales and marketing manager (floor 
care) until 20 May 2011, when his employment was terminated by reason of redundancy. Mr Garland had 
commenced employment with Campbell Bros Ltd in May 2009, until Ecolab acquired the part of the business in 
which Mr Garland had worked at Campbell.  

 
On 18 July 2011, Mr Garland commenced employment in a similar role with Karcher Pty Ltd, a competitor of 
Ecolab.  

 
Mr Garland’s employment contract with Ecolab contained two restraint covenants that prevented him from:  

 
1.  being engaged in any business involving the provision of products or services, similar to those provided by 

Ecolab, to any Ecolab client (the non-compete restraint).  
2.   soliciting or enticing away any client or supplier from Ecolab (the non-solicitation restraint). 
 
The relevant area and period of the restraints were Australia and 12 months respectively, however both 
covenants included “cascading” provisions which allowed the Court to reduce the breadth of the covenants by 
pre-determined areas and periods.  

 
Ecolab sought equitable relief (namely interlocutory injunctions) preventing Mr Garland from breaching the two 
restraints, pending a final hearing by the Court.  

 
                                                              Decision  

 
As in any case where a party seeks interlocutory relief, Justice Brereton was required to firstly determine whether 
there was a serious question to be tried (which focused on the strength of the employer’s case for final relief, 
including whether an injunction rather than damages would be an appropriate remedy), and secondly, whether 
the balance of convenience favoured making the order sought by the employer (namely, an injunction seeking to 
prevent Mr Garland from breaching the restraints).  

 
Justice Brereton decided that there was a seriously arguable case that Mr Garland was contravening, or would 
during the restraint period contravene the non-compete covenant and the non-solicit covenant. His Honour also 
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considered that, given Mr Garland’s established customer connection since May 2009, and the fact that Ecolab  
as a business had an Australia-wide presence, the duration and area of the restraints were reasonable. 
 
As the Court was asked to grant equitable relief, Justice Brereton was required to exercise his discretion in 
respect of the relief sought. In doing so, he considered the following:  

• Mr Garland’s position was made redundant, and accordingly he was not “the author of his own misfortune”  

• Mr Garland’s supervisor at Campbell (and subsequently at Ecolab) suggested to him that his future with the 
company was “paved with gold”  

• When providing Mr Garland with his draft employment contract, Ecolab included a “Question & Answer” 
document that indicated that it would be unlikely that the restraint of trade clause would apply if he was 
“made redundant”  

• Ecolab made changes to its floor care business in 2011, which reduced the significance of Mr Garland’s 
customer connections.  

Despite finding that there was a seriously arguable case in respect of the non-compete restraint, Justice Brereton 
did not consider that a Court, on a final hearing of the matter, would grant a final injunction. His Honour also held 
that when considering the “balance of convenience” test, Mr Garland would likely suffer some hardship if he were 
to grant an interlocutory injunction. He therefore declined to grant any injunction to enforce the non-compete 
restraint. 
 
Because the non-solicitation restraint would not affect Mr Garland from earning a living, and would do no more 
than protect such remaining interest as Ecolab had in the customer connections associated with Mr Garland, His 
Honour granted an interlocutory injunction until the final hearing date, restraining Mr Garland from breaching the 
non-solicitation restraint.  

                                                         Observations  

This case illustrates that courts will be less inclined to enforce restraints that prevent employees from competing 
with their former employers, where the employment is terminated by the employer due to redundancy, and 
possibly in other situations where the employee is dismissed without any fault on their part.  

 
*This article was first published in the December 2011 edition of Piper Alderman's Employment Matters 
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